€Y Routledge

g Taylor &Francis Group

East European Politics

ISSN: (Print) (Online) Journal homepage: https://www.tandfonline.com/loi/fjcs21

Judges as activists: how Polish judges mobilise to
defend the rule of law

Claudia-Y. Matthes

To cite this article: Claudia-Y. Matthes (2022): Judges as activists: how Polish judges mobilise to
defend the rule of law, East European Politics, DOI: 10.1080/21599165.2022.2092843

To link to this article: https://doi.org/10.1080/21599165.2022.2092843

© 2022 The Author(s). Published by Informa
UK Limited, trading as Taylor & Francis
Group

@ Published online: 01 Jul 2022.

N
CJ/ Submit your article to this journal &

||I| Article views: 93

A
& View related articles &'

Em\
@ View Crossmark data (&'

CrossMark

Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalinformation?journalCode=fjcs21


https://www.tandfonline.com/action/journalInformation?journalCode=fjcs21
https://www.tandfonline.com/loi/fjcs21
https://www.tandfonline.com/action/showCitFormats?doi=10.1080/21599165.2022.2092843
https://doi.org/10.1080/21599165.2022.2092843
https://www.tandfonline.com/action/authorSubmission?journalCode=fjcs21&show=instructions
https://www.tandfonline.com/action/authorSubmission?journalCode=fjcs21&show=instructions
https://www.tandfonline.com/doi/mlt/10.1080/21599165.2022.2092843
https://www.tandfonline.com/doi/mlt/10.1080/21599165.2022.2092843
http://crossmark.crossref.org/dialog/?doi=10.1080/21599165.2022.2092843&domain=pdf&date_stamp=2022-07-01
http://crossmark.crossref.org/dialog/?doi=10.1080/21599165.2022.2092843&domain=pdf&date_stamp=2022-07-01

Routledge

Taylor & Francis Group

8 OPEN ACCESS

Judges as activists: how Polish judges mobilise to defend the
rule of law

EAST EUROPEAN POLITICS
https://doi.org/10.1080/21599165.2022.2092843

39031LN0Y

Claudia-Y. Matthes

Department of Social Sciences, Humboldt-Universitdt zu Berlin, Berlin, Germany

ABSTRACT ARTICLE HISTORY
What research on democratic backsliding often overlooks is that Received 9 August 2021
protest against the decline of rule of law also emerges inside Accepted 15 June 2022
state institutions. In Poland, the judges’ associations are using

!eggl means, organising public events an.d urging the Europea_n Rule of law; judiciary; Poland;
institutions to stand firm towards the Polish government. In this European Union;
article, | analyse the judiciary’s collective actions and motivations mobilisation
regarding on- and off-bench mobilisation. Based on in-depth

interviews with judges, | show how they focus on litigation but

use lobbying and protesting as complementary tools. Moreover,

their networking and adaptation of measures to changing

circumstances proves their ability to act strategically.

KEYWORDS

Introduction

“My presence here is not about politics, | am here to protect the rule of law” (Gersdorf in
Goclowski and Sobczak 2018). This statement by Judge Matgorzata Gersdorf, the former
president of the Polish Supreme Court (SC), made to reporters when she entered the court
building in July 2018 after she had been forced to retire, describes the motivation of many
Polish judges. After several legal changes in Poland that led to more political control over
decision-making procedures in courts, the appointment of judges and their responsibil-
ities (Sadurski 2018; Davies 2018), judges began to organise their resistance with
diverse forms of on- and off-bench mobilisation. Since 2017, in addition to their legal
action, they are protesting on the streets, spreading information through social media
and the websites of their associations and are reaching out to the European Commission
and the European Parliament (Reuters 2020; www.iustitia.pl). This accompanies the
protest of more experienced activists, such as human rights movements, civil society
organisations and the former Ombudsman for Civil Rights, Adam Bodnar (Buras and
Knaus 2018; Bodnar 2018; Amnesty International 2019).

The judges’ engagement in public contestation constitutes an empirical and a theor-
etical puzzle. Most legal and professional cultures expect judges to restrain from
seeking public attention and political involvement (Trochev and Ellett 2014, 70) and,
therefore, off-bench mobilisation is not a common task for them. First, judges have to
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carry the costs of collective action that is not part of their professional culture, is beyond
their expertise and is against their code of conduct. Second, like interest groups and
NGOs, they have to learn which strategy is most promising when addressing the
public, the government and European institutions. Since they are not experienced in navi-
gating these different political structures, this creates another challenge.

Judicial activism is mostly observed and investigated with regard to judges’ rulings in
court (Mayoral and Pérez 2018; Baum 1997). Yet, there have been situations where judges
engaged in off-bench mobilisation against governmental interference, in Egypt (Wolff
2009), Pakistan (Ghias 2010), Latin America and Africa (Trochev and Ellett 2014) as well
as in Turkey (Ozbudun 2015; Bakiner 2016). In Hungary, another case where the govern-
ment curtailed the rule of law, the judges remained more restrained mainly due to the
very quick adoption of the new Fundamental Law in 2011 and a rapid exchange of judicial
staff (Fleck 2018). For Poland, research on judges is scarce despite their mobilisation. This
resistance can be considered a sign of democratic resilience (Boese et al. 2021) and makes
a study on judges as activists not only an issue for legal scholars but important from a
social sciences’ perspective as well.

This article investigates the different on- and off-bench measures against democratic
backsliding that the Polish judges applied. It seeks to identify how they relate on- to
off-bench mobilisation and how they choose and evaluate which of the available
measures. In order to sketch out the judges’ potential actions and the factors that may
explain these choices, | combined three approaches from legal and social science scholar-
ship. Starting with literature that evaluates decision-making inside the courtroom in order
to outline judicial behaviour in general, | secondly consulted research on judges acting in
the public sphere. The third pertinent field of literature addresses strategies of interest
groups in the multi-level-system of the European Union which forms a relevant opportu-
nity structure for judicial protest. The EU’s tools to protect the rule of law additionally
shape the judges’ actions.

This analysis, therefore, also shows how the judges assess the EU’s attempts to handle
the rule of law crisis, especially the Art. 7 and infringement procedures, which is an under-
studied issue so far. Research on Poland'’s judicial reforms has either covered the content
of these changes from a domestic (Bill and Stanley 2020; Sadurski 2018; Przybylski 2018;
Zoll and Wortham 2019) and a comparative, regional viewpoint (Bugari¢ 2015; Cianetti,
Dawson, and Hanley 2018; Vachudova 2020; Sata and Karolewski 2020). Or, it looked
into the European institutions’ attempts to act against these changes (Halmai 2019;
Closa 2019; Scheppele, Kochenov, and Grabowska-Moroz 2020). The response of those
who were at first and directly affected by the decline of democratic standards, the
judges, has not yet been studied.

| organised the article as follows: The first section elaborates on how to investigate the
judges’ engagement in litigation, lobbying and protesting in terms of on- and off-bench
mobilisation. This guided my empirical analysis presented in the main section. My study
confirms the judges’ preference for litigation and lobbying for litigation to the Art. 7
procedure. It also demonstrates that their choice of instruments is influenced by the
timing of actions in their environment, i.e. the EU institutions and the Polish government.
Off-bench mobilisation turned into a purposeful strategy to support the lobbying for liti-
gation. In conclusion, | evaluate the extent to which legal and public mobilisation can
counter democratic backsliding in the EU.
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Conceptualising judicial on- and off-bench behaviour and action
repertoires

The literature on democratic backsliding discusses what happens when governments
seek to maximise their power and instrumentalise the court system (Levitsky and
Ziblatt 2018). If this disturbs the equilibrium between courts and legislatures, then,
according to O’Donnell (2004, 35), “the stewards of the law must hold themselves
ready to support and expand that very democracy”. In the following, | will lay out
which types of activity the judges could potentially employ and discuss which consider-
ations and structural conditions could influence their choices.

To resist the curbing of court autonomy and judicial independence, on-bench mobil-
isation is one evident option. Judges can litigate by submitting requests for preliminary
rulings that national courts can send to the Court of Justice of the European Union
(CJEV) in order to clarify if legislation violates European law. The second available
measure is an infringement procedure at the CJEU. Judges cannot initiate this directly
but have to activate the European Commission (Stone Sweet 2010). Thirdly, they could
also lobby for the use or continuation of political measures, such as the Art. 7 procedure.
Additionally, off-bench mobilisation can take place in the form of protests or awareness-
raising, which can help to create social networks enabling the judges to stand firm against
repressions (Trochev and Ellett 2014).

Considering that judges are a specific type of actor, different from politicians, citizens
or economic actors, above the day-to-day pressures of politics and often independent
from the necessity of being re-elected, their behaviour is formed by certain professional
habits which are interpreted through different analytical lenses. The attitudinal model
seeks to trace the judges’ values and does so by deducing from their rulings if they are
more activist, constrained, liberal or conservative (Dyevre 2010, 301-302). According to
this view, the Polish judges’ actions against the decline of the rule of law would be
inspired by a normative belief in the impartiality of the law. But, judges’ actions in the
courtroom are also driven by self-interests and ambitions (Ferejohn 1999). The public
choice theory assumes that judges want to gain influence and prestige and have their
rulings cited by others (Epstein 1990, 838), so their main reason for mobilisation would
be their fear of loss of status.

In addition to these individual reflections, their direct group environment matters.
Courts or judicial associations often develop a corporate identity, which can make
judges more inclined to interventions when their autonomy is threatened (Brown and
Waller 2017, 820). Bakiner’s (2016) study of off-bench mobilisation shows that sometimes
it is also intra-judicial conflict and opposing views on government policies that induce
judges’ turn to public activities. Dyevre (2010, 303-304) instead stresses the institutional
settings that surround judges. Judges weigh the chances of realising their goals according
to existing opportunity structures. These are found in factors such as constitutional pro-
visions, legal changes, executive-judicial relations or public support. This means the nar-
rowing of the Polish system of checks and balances is not only the grievance for why
judges engage in protest but also constitutes the environment that influences their
choice of measures. The same is valid for the EU institutions. Their available instruments
to protect the rule of law shape the judges’ action repertoire and the EU’s institutional
setup channels their respective choice of measures.
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The European Commission as lawmaker (Beyers 2004, 218-220) is the body to start the
infringement or the Art. 7 procedure. Hence, in order to achieve the Commission'’s atten-
tion, the judges need access to this institution, which is easier when an issue has become
highly visible in public (Bouwen and Mccown 2007, 430-431). This can be realised by off-
bench mobilisation or by litigation through submission of requests for preliminary rulings
(De Schutter 2017, 8-9). Using the latter also makes sense insofar as the CJEU's case law
has already created new, pro-integration precedents, especially since the ruling in
February 2018 on Portuguese judges that stretched the reach of EU law (Mathieu,
Adam, and Hartlapp 2018; Rodriguez 2020, 334). While interest groups may abstain
from the costs of litigation because of a lack of material resources, knowledge and organ-
isational capacities (Bouwen and Mccown 2007, 425), this is different for judges and
lawyers. They may specifically concentrate on such tool, as legal debates are their daily
professional bread. However, the increasing restrictions on domestic courts might force
judges to turn to indirect litigation by lobbying the European Commission to start an
infringement procedure.

Since time is key, because once a law is passed, its consequences cannot easily be revised,
off-bench mobilisation may achieve another function. Judges can exercise it to show the EU
and the national government that their resistance against the curtailment of their powers
finds support among the population. Moreover, they can lobby EU institutions to continue
the Art. 7 procedure. In this respect, the European Parliament may be an important addressee
since it backs this political instrument and brings further publicity to the issue through its
plenary debates and resolutions. Hence, judges could ask it to stay on topic.

Summing up, | argue that the judges pick their specific mix of on- or off-bench mobil-
isation in terms of litigation, lobbying or protesting under consideration of both the dom-
estic and European structural opportunities and each EU institutions’ part in the rule of
law protection. Litigation through requests for preliminary rulings is likely to be their pre-
ferred strategy because of their assumed belief in law as a normative area, but they may
complement it with other tools in view of the conditions discussed above. Table 1 sum-
marises how | operationalised the judges’ action fields for my empirical analysis.

Table 1. The Judges’ action repertoires.

Action Addressee RoL Tool Goals
On-bench Litigation CJEU Request for preliminary ~ CJEU shall check
mobilisation ruling compatibility of national
with European Law
On- and off- Lobbying (for European Commission  Infringement procedure  European Commission
bench litigation) and CJEU shall activate CJEU
mobilisation
Off-bench Lobbying (for European Commission  Art. 7 procedure uphold political pressure
mobilisation political and European on Polish government
action) Parliament
Protesting public space and NGOs  Demonstrations create political pressure
in Poland and across networking increase knowledge
Europe awareness-raising about rule of law

Source: own compilation.

The judges may not deploy these four potential measures in a strictly separated sense.
As Beyers (2004, 234) and partially Bouwen and Mccown (2007, 424) observed in their
studies, interest groups in the EU often apply flexible behaviour, adapt and combine
different strategies. My analysis has shown that the Polish judges are able to do the
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same. As | will elaborate below, the judges adjusted their choice of measures in direct
reaction to the respective actions by EU institutions and the domestic government and
fine-tuned their repertoire over time.

The research design

Doing a case study on the Polish judges as “an intensive study of a single unit for the
purpose of understanding a larger class of (similar) units” (Gerring 2004, 342) is relevant
and telling in two ways: First, although the Polish judges’ protests stand out as a quite
unique example in the recent wave of democratic backsliding in Europe, studying them
helps to theorise in a general perspective about judges’ action repertoires and measures
to defend their independence and the rule of law. Second, judges as activists can be
part of a broader societal attempt to defend civil liberties and political rights and studying
their actions allows assessing the resilience capacities of a society (Boese et al. 2021).

In order to examine how and under consideration of which factors the judges applied
which of the action repertoire laid out in Table 1, | combined two methods. First, | gath-
ered information on on- and off-bench mobilisation from documents on the websites of
the Polish judicial associations, lustitia and Themis, the Polish SC, the CJEU and the Euro-
pean Commission. Secondary literature complements these data. Second, | conducted
several semi-structured interviews to get an understanding of why they opted for each
action and how they evaluated them. Among them were five judges, to some | repeatedly
talked, from the two Polish associations of judges, Themis and lustitia, and two lawyers
from the movement Wolne Sady, plus the EU Commission’s representation in Warsaw.'

Regarding the timeline, the analysis traces the judges’ reactions since 2017, when the
Polish parliament (Sejm) started changing the legislation on the SC in April, the European
Commission launched the first infringement procedure in July and opened the Art. 7 pro-
cedure in December, until late 2021.

After presenting some background on the judicial reforms in Poland and the position
of the judges’ associations, | look into their actions according to the respective addressees:
first into their litigation efforts at the CJEU, then into the lobbying of the European Com-
mission for infringement procedures, the European Parliament for the Art. 7 procedure,
and finally their other types of off-bench mobilisation. The only institution the judges
did not approach is the European Council because of its inactivity in rule of law issues
(Scheppele, Kochenov, and Grabowska-Moroz 2020, 19), although the Nordic and
Benelux countries supported some infringement procedures as interveners.

Empirical analysis: the judges’ protest activities and strategies
The purpose of judicial reforms and the positioning of the judges’ associations

The government’s reforms of the court system did not come as a total surprise. Debates
about the judiciary in Poland had taken place for many years due to the lengthy time that
court cases often lasted. This was primarily related to organisational problems and
uneven distribution of workload in understaffed courts but also to quarrels about the
relationship between the political and the judicial sphere (Odlanicka-Poczobutt 2015).
Judges had nevertheless professionalised and de-communised themselves, same as their
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rules and procedures (Bodnar and Bojarski 2012). The governing Law and Justice party
(Prawo i Sprawiedliwos¢, PiS) however, especially party leader Jarostaw Kaczynski and his
minister of justice, Zbigniew Ziobro, from the coalition party, United Poland (Solidarna
Polska, SP), follow an agenda that does not aim to increase the efficiency of courts but
has political intentions. Their interest in extending control of the judiciary relates to two
issues. First, to PiS’ first period in office between 2005 and 2007, when the Constitutional
Tribunal (CT) had stopped several government bills from taking effect by declaring them
unconstitutional (Sadurski 2019; Bill and Stanley 2020, 383). Second, their approach to
courts and other public institutions in Poland expresses their intention to implement a
counter-constitutional project (Blokker 2020, 348) that contests certain legal norms estab-
lished at the roundtable talks in 1989 and the constitution in 1997. Kaczynski and Ziobro
repeatedly called for a judiciary that is subordinate to the political majority instead of
acknowledging minority views, an objective for which Bien-Kacata (2019, 200) coined the
term “illiberal constitutionalism”. This ideological underpinning corroborates that the PiS
government’s actions go beyond what Popova (2010) terms “strategic pressure” when
incumbents curtail the independence of courts for fear of electoral or other defeat.

The judges’ protest against these changes does not take place on an individual basis
but through their associations. Although some personalities spoke out more bluntly in
public and the media covered them more prominently, such as the previous SC-president,
Matgorzata Gersdorf, or judges facing disciplinary trials, like Igor Tuleya (Amnesty Inter-
national 2019), the main setting that is investigated here is collective action. There are
four professional associations of judges in Poland: lustitia and Themis, plus two associ-
ations of judges from family courts. The latter are not covered due to their comparably
low number of members. Membership in each association is voluntary.

The Polish Judges Association lustitia (Stowarzyszenie Sedziéw Polskich lustitia) has
operated since 1990, and it unites judges from common, administrative and military
courts, including the SC. It is the oldest and largest association, representing 3,500-
4,000 members, which equals about one-third of the total number of judges in Poland.
It has a national office and 32 local branches and defends the professional and social inter-
ests of the judiciary. In the past, lustitia was a kind of trade union that argued about sal-
aries and working conditions, but not about the meaning of the judiciary for democracy.
When the PiS-government’s changes to the CT took effect in 2016, some judges in lustitia
even welcomed them and hoped for new career opportunities. Many were frustrated in
their jobs and awaited promotion, so the government used this as incentive to get
backing for their measures. These judges profited from a new system of distributing
cases and in some chambers, they even received higher salaries.?

In 2016, lustitia elected a new leadership that, with the ongoing political pressure, took a
more activist approach. The new chair, Krystian Markiewicz, felt something should be done
after the PiS-government had abolished the independence of the CT. In the course of
these discussions, the government-friendly judges left the association. This way, the intra-
institutional conflicts dissipated, opposite to the Turkish case where this was the main
driver for mobilisation (Bakiner 2016). However, government-friendly judges are not only
present in the courts but are increasingly achieving more important positions while the criti-
cal judges face disciplinary proceedings, so the intra-judicial conflict as such did not vanish.

The Association of Judges Themis (Stowarzyszenia Sedzidw THEMIS) is situated in Warsaw
and Krakow and was founded in 2010 as secession from lustitia because some judges wanted
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to create a less bureaucratic and ponderous organisation to engage in modernising pro-
cedures. Themis comprises 180 members and some judges still hold double membership
with lustitia. Themis was more critical of the government’s reforms from the very beginning
as their members, who mostly belong to higher courts, faced the political restrictions more
quickly. Since Themis is smaller, they can, according to their own assessment, react spon-
taneously, whereas lustitia has better resources to formulate substantial responses and
studies.® Both associations make use of these different profiles and collaborate with each other.

Litigation through activation of the CJEU

In the course of 2017, the new laws in Poland began to have a negative impact on the
judges’ autonomy. In reaction to that, some lower courts, the Administrative Court and
especially the SC began to prepare requests for preliminary rulings. The SC submitted
the very first request on the rule of law matters on 2 August 2018 and, according to its
website, six more followed in 2018 and two in 2019. In 2020, the SC formulated seven
requests but did not finally submit them to the CJEU as a new law from December 2019
(see below) considered this a disciplinary offence. Additional submissions came from local
and regional courts. Specifically, they tackled the forced early retirement age of judges
(issue of discrimination), the legality of the new Disciplinary Chamber and the new National
Council of the Judiciary (NCJ) (issue of non-independence and non-impartiality).

The judges’ goal was to make the CJEU aware of the existing legal dispute and to
receive backing for its clarification on the domestic level. Polish legal scholars were opti-
mistic that this could protect the “crucial and fragile enforcement of common values”
(Sikora 2018, 2), although the CJEU usually needs more than 18 months to issue a
ruling (Stone Sweet 2010, 13). For the requests from Poland, of which only few were with-
drawn, found inadmissible or rejected, it took the court about a year to respond (Court of
Justice of the European Union 2019 and 2020; Spieker 2020) as Table 2 shows.

Table 2. Decided and pending requests for preliminary references (selection).

Case Submission
number date Decision date Issue Decision
C-585/18  20/09/2018 19/11/2019 Legal status of new NCJ National courts received criteria
C-624/18  03/10/2018 Disciplinary Chamber to test “appearance of
C-625/18  03/10/2018 Consequences of newly independence”
imposed retirement age
C-824/18  28/12/2018 02/03/2021 Appointments of judges Primacy of EU law, disapply
national regulations
C-487/19  26/06/2019 06/10/2021 Legality of chambers, transfer ~ National law and action taken
of judges to other violate Art. 19 TEU(1)
chambers/courts
C-508/19  02/07/2019 Pending 15/04/2021 same topic Recommendation to override
opinion by national law
Advocate General
C-765/19  18/10/2019 Pending Non-legality of legal organs

Source: own compilation from SC (http://www.sn.pl/orzecznictwo/SitePages/Biuletyny.aspx?ListName=BSiA_Pytania_
prejudycjalne) and CJEU (https://curia.europa.eu/jcms/jcms/j_6/en/) websites.

The CJEU’s most important decision from November 2019 pointed in the direction lustitia
and Themis had hoped for. It asked the SC to test the so-called “appearance of independence”
of courts in order to check the legality of these new chambers. A panel of three judges of the
SC's Labour Law and Social Security Chamber then found in early December 2019 that the
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Disciplinary Chamber was neither independent nor impartial. This decision affected 543
judges elected by the new NCJ in the meantime and several courts subsequently precluded
these judges from cases (Zelazna 2020, 910). Yet, new legal battles emerged between govern-
ment-critical and -friendly judges inside the SC and among the highest courts. The latter
group questioned the authority of the CJEU’s decision and sent the issue to the CT. In Decem-
ber 2019, it ruled according to the government’s opinion that the SC and CJEU were wrong.

In another move, also in December 2019, the PiS-government had responded to the CJEU’s
and SC's rulings by introducing the so-called “muzzle-law”. It prohibits all courts from apply-
ing the test of appearance regarding judges or chambers installed after 2018 and penalises
those judges who question the legitimacy of the government’s legislation by asking the CJEU
to issue a preliminary reference. Neither the judges’ immediate public reaction, calling on the
March of 1,000 Robes in January 2020 (see below), an intermediate rejection by the Senate,
the second chamber of parliament, nor criticism voiced by the European Commission hin-
dered the Sejm from passing the muzzle-law in February 2020 (Ziétkowski 2020; Wanat 2020).

In April 2020, the term of SC-president Gersdorf expired. Since her successor is a
government affiliate, government-critical judges prefer to submit requests for preliminary
rulings through other courts, but the muzzle-law clearly restricted their room for
manoeuvre. The judges try to uphold the pressure insofar as they continue to send peti-
tions to the European Commission and give evidence at hearings on pending cases.” The
CJEU decided on two of them in 2021: one on the mode of appointing judges in March
and the other on the practice and process of the Polish State President to transfer judges
to other courts against their will in October. It declared both as incompatible with EU law.

Lobbying the European Commission for litigation: infringement procedures

Despite the limited success of the preliminary rulings in terms of making the Polish gov-
ernment change the contested legislation, they were nevertheless relevant reference
points for the development of European Law and the infringement procedures. In
order to lobby for them, lustitia and Themis both worked on legal opinions on the legis-
lative changes to show how they breached Art. 47 of the Charter of Fundamental Rights of
the European Union (effective remedy and fair trial) and Art. 19 of the Treaty on the Euro-
pean Union (TEU) (legal protection and judicial independence) (Koscierzyrski 2019; Mazur
2019).° To submit these assessments, they approached the European Commission’s rep-
resentation in Warsaw as a shortcut to Brussels.® Representatives of lustitia then managed
to arrange two personal meetings and presented their views to Commissioners Frans Tim-
mermans and Véra Jourovd on 7 May 2018 in Brussels and during Mr. Timmermans four
visits to Warsaw, where he spoke to government officials, members of civil society and
judicial associations.” In addition, Polish and European NGOs and the European
Network of Councils for the Judiciary met with Mr Timmermans or one of his cabinet
aides. Polish judges and lawyers also saw his successor, Commissioner Didier Reynders,
in November 2020 to discuss the disciplinary charges against judges.

For their lobbying activities, lustitia and Themis received help from Wolne Sady (Free
Courts), a group of four lawyers who understand themselves as “judicial guerrillas”. Next to
their advocacy work, they set up a Facebook page in 2017 that quickly reached more than
50,000 (80,000 in 2021) followers on which they upload small films about the impact of the
judicial changes on ordinary people and about what happens when courts do not function
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properly. At first, convinced that the “miracle of transformation”, as one of their members
called it, was safe after the end of communism, Wolne Sady then realised that the fight for
democracy had to continue, “so we went from communication to action”.? Being involved
with civil society organisations for a long time as lawyers that help pro bono, they then
used their experience to defend judges who face disciplinary procedures, help in getting
access to the European Commission and represent the plaintiff's side at the hearings in Lux-
emburg. In 2020, they formed a foundation in their name (https://wolnesady.org/).

The interviewees from Wolne Sady described the process of approaching the European
Commission to initiate the infringement procedure as a challenge that demanded a lot of
persuasions. The Commission also went ahead with the Article 7 procedure and tended to
submit only those cases to the CJEU that were promising enough to be won (Mathieu,
Adam, and Hartlapp 2018; Blauberger and Kelemen 2017). Moreover, its college of com-
missioners decides through consensus, so the judges and Wolne Sady pressed hard to
secure enough backing for their demand to start the infringement procedure.’

During this process, lustitia also networked with European judges’ associations such as
MEDEL (Magistrats européens pour la démocratie et les libertés). They met with the European
Commission to discuss the rule of law issues and published supportive postings on their
website, which provided further legitimacy to the judges’ concerns. lustitia also welcomed
that the European Network of the Judicial Councils suspended the Polish NCJ's membership
in 2018'° due to its vicinity to the government and finally expelled it in October 2021.

By late 2021, the European Commission had sent four cases to the CJEU. Representa-
tives of lustitia and Wolne Sady report that time pressure was and is acute because the
Commission and the CJEU should take measures before the domestic legislation
changed too much. Therefore, the judges also urged the Commission to ask the CJEU
to impose expedited procedures and interim measures and continued to present evi-
dence on the disciplinary procedures against judges taking place in Poland (Koscierzynski
2019; Mycielski and Pech 2020) as Table 3 shows.

Table 3. Infringement procedures.

Procedure
opened by
European Reactions by Polish
Case number Commission Submission date to CJEU Judgement Government
C-192/18 29/07/2017 15/03/2018 05/11/2019 Partial compliance
independence of violation of Art.
ordinary courts, 19 TEU
retirement age
C-619/18 retirement ~ 02/07/2018 02/10/2018 expedited 24/06/2019 Partial compliance
age of Supreme procedure on 15/11/2018 violation of Art. affected judges
Court judges 19 TEU resumed their work
C-791/19 Disciplinary  03/04/2019 25/10/2019 interim 15/07/2021 Government continues to
Chamber measures on 08/04/2020 violation of Art. appoint judges,
19 TEU and Art. Commission issued
267 TFEU formal notice acc. to Art
260(2) TFEU
C-204/21 Muzzle- 29/04/2020 01/04/2021 immediate CT-rejected judgment, no
Law request for interim changes to Disciplinary
measures imposed 14/ Chamber

07/2021 fine of 1 million
€ per day imposed 27/10/
2021

Source: own compilation from European Commission (https://ec.europa.eu/atwork/applying-eu-law/infringements-
proceedings/infringement_decisions/?lang_code?=?en) and CJEU (https://curia.europa.eu/jcms/jcms/j_6/en/) websites.
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While waiting for the different rulings, the judges reacted in three ways: They upheld
their requests for a preliminary ruling at the CJEU (Zelazna 2020, 908), and, as their forced
early retirement was illegal, they engaged in civil disobedience by going to work even
though they received no cases. Finally, they accompanied this protest with media work
and by giving interviews in which President Gersdorf and other judges stressed the exist-
ing threats (Zurek 2019; Zoll and Wortham 2019, 894). This pressure and awareness-
raising were also meant to help the judges who were accused at the SC's Disciplinary
Chamber and had their immunity lifted (Rettmann 2020; Pech 2020, 1-2)."

The compliance record of the Polish government regarding the lost cases is low (Mastracci
2019; Rodriguez 2020) because its political majority still allows it to ignore the “blaming and
shaming” (Sedelmeier 2017) and to continue its course. Off-bench mobilisation, therefore,
took place in reaction to domestic changes, but lustitia proactively contributed to the Euro-
pean Commission’s decisions to hold on to the cases against Poland at the CJEU. For the
fourth infringement procedure (European Commission 2020a), which the European Commis-
sion submitted to the CJEU in July 2021, it simultaneously asked to impose interim measures.
The CJEU later imposed a fine of 1 million € per day on the Polish government until it changed
the legislation (Court of Justice of the European Union 2021).

Lobbying the European Parliament regarding the Art. 7 procedure

lustitia had not been in contact with EU institutions regarding the Art. 7 procedure prior to
its opening in December 2017. Since 2018, especially the Committee on Civil Liberties,
Justice and Home Affairs (LIBE) was involved in the issue, as it has to prepare for the Euro-
pean Parliament’s vote.'” LIBE held several hearings on the Polish case, including
members of lustitia, and it sent a delegation to Warsaw in September 2018. The
Members of the European Parliament (MEP) met, amongst others, representatives of
Wolne Sady, the SC and lustitia. The judges imparted information about colleagues
who were already facing proceedings at the Disciplinary Chamber and about other
judges whom the new NCJ had sent, against their will, to other departments because
of their submission of requests for preliminary rulings (LIBE 2018).

While collaboration with the LIBE committee was important, the judges did not get in
touch with MEPs from the parties constituting the then main parliamentary opposition in
Poland, the Civic Platform (Platforma Obywatelska, PO) and the Polish People’s Party
(Polskie Stronnictwo Ludowe, PSL). These MEPs themselves avoided taking an open pos-
ition towards the Polish government, as they feared being depicted as “traitors” to the
Polish nation."® They had already had this experience after the European Parliament’s
voting on a resolution regarding Art. 7 in November 2017. The PSL members had not
attended and the PO-MEPs mostly abstained, but four of them had voted in support of
the Art. 7 procedure and were subsequently harassed at a rally in Poland. People
showed posters with their pictures hanging from gallows (Behrendt 2017). lustitia did
not want to ally too closely with these MEPs and political parties in general, as judges
in Poland must not engage politically. One interviewee expressed the same experience
as the MEPs: “When we report to our European partners, we are accused of being traitors”
... “we want and have to avoid any affiliation with political parties”'* Hence, they concen-
trated on stressing what they called the objective, unpartisan and legal consequences of
the changes in the judiciary.
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Moreover, both associations said their main purpose of collaborating with the Euro-
pean Parliament was and is to draw attention to the decline of the rule of law in
Poland and the need to protect it everywhere in Europe. They do not fundamentally
believe in the effectiveness of Art. 7, which is why the judges did not lobby the European
Commission in this respect. The Themis member assessed Art. 7 just as a tool for “small
grilling of the government”'” that does not have serious consequences, given the insti-
tutional requirement of a unanimous vote in the Council. Wolne Sady argued the Euro-
pean Commission should “squeeze Art. 7 into court action”.'® lustitia’s representatives
stressed that although it left the Polish government rather unimpressed, at least it
“stopped the government from doing more, all reforms were slowed down”."” The
judges perceive the European Parliament, which is more outspoken and critical
towards the Polish government with its resolutions, public hearings and reports (Euro-
pean Parliament 2017, 2020) as a relevant resonance room. Still, they find the European
Commission and litigation more relevant. Overall, this different perception reflects the
judges’ intention to avoid turning into political actors and giving the government a
target. Further, it underlines their professional belief in court procedures.

Protesting and other off-bench mobilisation in Poland

Lobbying on the European level had already required the judges to network and engage
in awareness-raising for their concerns. While the attention that they received from Euro-
pean partner organisations and EU institutions was largely satisfying, mobilisation on the
domestic level was more challenging. Here, the judges were directly confronted with the
government, especially after its re-election in October 2019 (Markowski 2020), and had to
decide on how to cope with its harsh measures and how and whether to align with the
population as well as with other protest groups.

Off-bench mobilisation, as well as being a response to increased political pressure at
home, was intended to show Europe that societal support for the protection of the
rule of law exists inside Poland. However, it took the judges time to develop a coherent
strategy. Interviewees from both associations stated that they wanted to address and
involve Polish society early on, but this was a completely new field of activity for them.
They mentioned two main hurdles: their professional culture, plus the lack of knowledge,
time, money and a common identity: “We are not trained to talk to the public”, “we were
told the only way to express your idea is the written verdict”.'® Judges in Poland are there-
fore unaccustomed to communicating much with each other, or with advocates, prosecu-
tors or society. They had no experience in explaining their judgments or in translating
them into plain language. This missing link to the public is one reason why the judges’
profession had a rather negative image (Hertogh and Kurkchiyan 2016)."° A further
obstacle inside lustitia was the distinction between judges from lower or district courts
and judges at the higher or appellate courts that was previously quite pronounced.’® lus-
titia then found several responses to the political and legal threats, which lastly also
strengthened the association’s common identity and its understanding as a judicial
rights association.

First, the judges could build on existing protest movements in Poland. In 2016, when
the CT came under attack, many demonstrations took place in Warsaw that were organ-
ised by the newly formed movement Committee for the Defence of Democracy (Komitet
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Obrony Demokracji, KOD) (Karolewski 2016). For these demonstrations, slogans and
logos, such as t-shirts and flags with the word “konstytucja”, were designed to underpin
the protests with a visual iconography that became known worldwide. The judges’ associ-
ations had not co-organised these protests and were even hesitant to align with KOD,
however, they profited from this protest spirit very much. On 25 July 2017, lustitia
called for a “Chain of Lights” in Warsaw in front of the SC to protest the government’s
legislation. This event achieved plenty of attention in the media, support from the
public and enhanced the formation of a common identity. Since then, lustitia has repeat-
edly arranged the Chain of Lights (Gwizdak 2020).

Second, the judges began to use social media and their website to translate their at
times complex legal assessments into easier language and participated in public discus-
sions. These initiatives sped up in response to a government campaign, dubbed “Fair
Courts”, that started in September 2017. It spread many false accusations and presented
judges on billboards all over Poland, as lazy, corrupt and incompetent. Additional hate
speech campaigns on social media, such as the Twitter account KastaWatch, aimed to
further discredit them in public (Amnesty International 2019; Zurek 2019). Both Themis
and lustitia then sought contact with independent journalists. Today, they claim to be
content with their relations with the media.”'

As another response to the government’s attempts to defame judges, they developed
various formats of education to emphasise the relevance of a free judiciary. They went to
schools and nurseries to simulate court proceedings with children, invited them to partici-
pate in court sessions, held legal cafes in villages or organised mock courts at rock festi-
vals. Already for these actions, many judges met disciplinary consequences (KOS 2018, 15;
Amnesty International 2019, 8).>2

In the course of these various actions, both associations began to collaborate with
NGOs more systematically. Expanding the cooperation with Wolne Sady, on 4 June
2018, the 29th anniversary of the first semi-free elections in Poland, Themis and lustitia
co-founded a network of first six then 12 legal and human rights associations, called
the Justice Defence Committee (Komitet Obrony Sprawiedliwosci, KOS). 2 They agreed
on a division of labour: lustitia and Themis provide content and legal expertise, Wolne
Sady acts as defender, supports the judges at the hearings of the CJEU and at meetings
with the European Commission, while the NGOs, especially the Helsinki Foundation for
Human Rights, which acts in the field of strategic litigation for many years already
(Serban 2018, 10) contribute their know-how. As a Themis member said: “I had never ima-
gined that it would become necessary one day to collaborate with Amnesty Inter-
national”, another partner in KOS.**

For Themis and lustitia, this network is relevant insofar as they realised that off-bench
mobilisation is a constant task since public participation comes in certain waves. In
addition, the KOD-movement lost momentum. While many Poles took to the streets in
July 2017, the public outcry was smaller in 2018, when the Sejm passed the amendments
of the bills on the SC. Themis calls this the “Hungarian salami tactic”®, according to which
single changes come one after another so the people do not realise the massive impact of
their sum. For later Chain of Lights events and especially the March of 1,000 Robes in
January 2020, protesting against the introduction of the muzzle-law, lustitia campaigned
more intensively and so 30,000 people and many judges from other European countries
participated (Reuters 2020). Furthermore, inside the two associations, pressure from the

|II
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disciplinary trials and the time spent for mobilisation on top of the daily work bind
capacities and create a challenge due to scarce resources. Themis and lustitia only have
their membership fees as a source of income. Although next to lustitia’s ten board
members, judges in all 32 regional chapters collaborate and action takes place all over
Poland, sharing the labour with NGOs was very welcome.

Finally, members of both associations engage in another new field of action that con-
nects public advocacy with legal work: They defend judges who face disciplinary
measures pro bono in court, as judges in Poland are permitted to do that. When the
Themis president Beata Morawiec, chair of the Regional Court of Krakow, was accused
of ineffective work, Themis sued the government and won the case in the first instance.?®
In doing this, the judges collaborated with another defender of civil rights, the Polish
Ombudsman. Adam Bodnar made a particularly significant contribution by providing
additional evidence, using his own professional networks to inform experts and the
public, and maintaining contact with EU institutions directly. Additionally, judges practice
professional disobedience since government-critical judges did not participate in elec-
tions to the new NCJ and refrained from applying to open positions in the SC (Zoll and
Wortham 2019, 939).

Off-bench mobilisation at the domestic level took the same development as at the EU
level: The judges engage in networking with civil society and raising awareness in the
wider public by organising highly visible protest marches. They inform domestic and
European media in order to unmask the government’s cutbacks and undertake advo-
cacy work. Still, they avoid collaborating with opposition parties in order to maintain
their political neutrality. Knowing they should not act politically, the judges described
this public engagement as skating on “very thin ice”.?” They started these activities
out of ideational motives and their engagement over time reinforced their identity as
a judicial rights’ association. Now, they say, they act in the name of the society in
their fight to maintain the independence of courts.?® Therefore, and this is a rather
pre-emptive tool, lustitia expanded its education efforts, created an own website
(www.edukacja.iustitia.prawo.pl/) for this purpose and now sees this as one of the
most important fields of action for the future.?® In response to the COVID-19 pandemic,
they offered digital events since personal gatherings and public participation in courts
were forbidden over several months.

Conclusion

As expected, Polish judges prefer to concentrate on legal tools to protect the rule of law
and consider lobbying to push the Art. 7 procedure as less relevant. Among the EU insti-
tutions, the European Commission continues to be their most important access point due
to its leeway in the choice of instruments and as a gatekeeper to the CJEU. As one judge
from lustitia put it, “without the Commission we had no chance”.3° At the same time, the
judges’ engagement in both on- and off-bench mobilisation have become more inter-
related in response to new legislation passed in Poland and the different waves of
action taken by the European Commission. In order to exert more pressure and
manage these combined tasks, Themis and lustitia established close networks with the
lawyers from Wolne Sady, NGOs and European judicial associations. This demonstrates
a surprising ability of legal actors to engage with and connect to a wider audience by
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applying varied and simultaneous measures. It allowed them to handle in parallel the
CJEU’s rulings, organise demonstrations like the March of 1,000 Robes in January 2020,
lobby the European Commission to finally apply for interim measures and use the
momentum of public attention. Hence, between 2017/18 when lustitia and Themis
started their mobilisation efforts and 2021, they learned to navigate the EU’s multi-
level system. Multi-track action in which on- and off-bench mobilisation complement
each other has become a purposeful strategy.

These activities were motivated by the judges’ belief in democratic values and the
need to protect them. Of course, some judges feared the loss of privileges. However,
the messages spread in public and in my interviews demonstrate that their normative
motivation “to act as guardians of the constitution”, which is still in place in contrast to
the Hungarian case, predominates. This underlines that ideational motives (Baum 1997;
Dyevre 2010) also drive off-bench activities. Individual cost-benefit calculations obviously
did not guide the judges in their activism, a crucial number of them were even subjected
to disciplinary proceedings and harassment on social media. Growing cohesion and cor-
porate spirit within and among the judicial associations helped them endure these experi-
ences. My results, therefore, extend knowledge of judicial protest repertoire. Even though
the judges were eager to stay within the frame of their profession and avoid becoming
political actors, they turned into societally relevant legal activists aiming to defend the
rule of law. These findings provide further evidence to and also expand V-Dem studies’
observations of a global increase in mobilisation for democracy (Maerz et al. 2020)
since here it comes from inside state institutions.

Theoretically, these results relate to the effects of networking for both on and off-
bench mobilisation. Trochev and Ellett (2014) as well as Bakiner (2016) find that the
success of judges’ off-bench mobilisation depends on network building. While this is gen-
erally plausible, for Central and Eastern Europe, it is even more specific, due to a special
adversarial legal culture (Serban 2018) that emerged after 1989. Litigation has become a
widely used tool for interest groups in the whole region, but especially in Poland. This
enabled judges and interest groups to collaborate quite easily and helped to overcome
the hurdles for collective action. Networking was therefore also relevant for indirect
on-bench mobilisation, when judges lobbied the European Commission to start infringe-
ment procedures. Another component was their media work that aimed to balance the
government’s control over public media and its defamatory campaigns (Przybylski
2018, 60). Overall, my study emphasises the judges’ ability to act strategically, which is
an aspect that research on legal mobilisation has not yet conceptualised.

With their on- and off bench mobilisation, Themis and lustitia alerted the European
Commission, pushed it to open and transfer the infringement procedures to the CJEU,
whose rulings confirmed the Polish judges’ legal interpretations. This proves that their
legal activism advanced “integration through law” Blauberger and Daniel Kelemen
2017; Rodriguez 2020), and the European Commission (2019, 2020b) specified its
notion of the rule of law. Yet, there is no progress with Art. 7 and democratic backsliding
continued. Although the European Commission took a stricter stance towards the Polish
government in 2021 by activating Art. 260 TEU and withholding payments from the
COVID-19-related Recovery Plan based on the new rule of law budget conditionality,
the Polish government continues its actions against judges, media and NGOs, further
narrows the public space (Bill 2020) and waters down the CJEU rulings. A further
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escalation between the EU and the Polish government arose after the CT's ruling from
October 2021, initiated by Prime Minister Mateusz Morawiecki on the grounds of the
CJEU’s March response to a preliminary ruling. The CT found several articles of the TEU
incompatible with the Polish constitution (Ciobanu 2021). Constitutionally, this verdict
brings Poland close to a “Polexit” and illiberalism is now no longer a swerve (Bustikova
and Guasti 2017) but a real turn.

Nevertheless, off-bench mobilisation remains relevant because, as one of its unex-
pected features, lustitia lately engages in legal education, and this contributes to the
societal and cultural fostering of the concept of rule of law. Making citizens aware of
the necessity of independent courts and engaging in different types of dialogue about
a democratic and pluralist constitutional system introduces ideas into society that can
counter the “contestation over constitutionalism” (Blokker 2020, 336) and increase demo-
cratic resilience.

Notes

1. Some judges are well-known spokespersons but others fear disciplinary consequences, so |
anonymised all interviews but one because this person no longer works as a judge.

2. Interviews Gwizdak, 15 September 2020 and lustitia 1, 13 March 2019.

3. Interview Themis, 19 March 2019.

4. Interview, lustitia 3, 30 September 2020.

5. Interviews Themis, 19 March 2019 and lustitia 2, 16 May 2019.

6. Interview Representation of European Commission Warsaw, 14 September 2018.
7. Interviews Themis, 19 March 2019 and lustitia 1, 13 March 2019.

8. Interview Wolne Sady 1, 13 March 2019.

9. Interview Wolne Sady 2, 16 May 2019.

10. Interview lustitia 1, 13 March 2019.

11. Interview lustitia 3, 30 September 2020.

12. Interview Themis, 19 March 2019.

13. Interview Representation of European Commission Warsaw, 14 September 2018.

14. Interview lustitia 1, 13 March 2019.

15. Interview Themis, 19 March 2019.

16. Interview Wolne Sady 1, 13 March 2019.

17. Interview lustitia 1, 13 March 2019.

18. Interview lustitia 2, 16 May 2019 and lustitia 1, 17 June 2021.

19. Interview lustitia 2, 16 May 2019.

20. Interviews Gwizdak, 15 September 2020 and lustitia 1, 13 March 2019.

21. Interviews lustitia 1, 13 March 2019 and Themis, 19 March 2019.

22. Interviews lustitia 1, 13 March 2019, lustitia 2, 16 May 2019 and Themis, 19 March 2019.

23. This includes the Polish Association of Administrative Court Judges, the Judges Cooperation
Forum, the Association of Prosecutors Lex Super Omnia, two legal think tanks (Professor
Zbigniew Hotda Association and Institute for Law and Society, INPRIS), the Helsinki Foun-
dation for Human Rights, the Osiatyriski Archive, Amnesty International, the Civil Develop-
ment Forum Foundation and Wolne Sady.

24. Interviews Themis, 19 March 2019 and lustitia 2, 16 May 2019.

25. Interview Themis, 19 March 2019.

26. Interviews lustitia 3, 30 September 2020 and Themis, 19 March 2019.

27. Interview lustitia 1, 13 March 2019.

28. Interview Themis, 19 March 2019.

29. Interview lustitia 1, 17 June 2021.

30. Interview lustitia 2, 16 May 2019.
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